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716 LOWELL v. STRAHAN. 

Supreme Judicial Court of Massachusetts. 
LOWELL et al. v. STRAHAN. (Two cases.) 

A lease of the first floor of a building includes the front wall of that part of the 
building, as parcel of the leased premises, and gives the lessee not merely a privi- 
lege or easement appurtenant to the building to use the wall for certain purposes, 
such as putting out signs, but the right to the exclusive use thereof. 

An agreement made by a lessee with a third person, to allow the business sign of 
the latter to remain upon the outside wall of the leased premises, in consideration 
of an annual payment, is a license, and not a lease, and does not constitute a breach 
of a covenant against underletting. 

The first of these cases was an action for money had and re- 
ceived, brought against the defendant by the owners of a building 
on the corner of Washington and Franklin streets, in Boston. The 
second case was an action for the breach of covenant to keep in 
repair, and not to underlet or make alterations and additions, con- 
tained in a lease, " of the first floor and front part of the basement 
in" the same building ; " being same premises last occupied by John 
G. Calrow." The second action was brought by the lessor (one 
of the plaintiffs in the first action) against the same defendant, as 
lessee. At the trial in the superior court without a jury, before 
Bacon, J., it appeared that Calrow, the previous tenant, had given 
permission to Jones, McDuffee & Stratton to put a sign upon the 
outside of the walls of the building, between the level of the floor 
and that of the ceiling of the first floor, but had made no agreement 
for compensation ; that the lessor had no knowledge of the exist- 
ence of the signs in question, and made no objection to them at the 
time of the lease to the defendant, nor until a short time before the 
bringing of these actions ; that when the defendant took possession 
of the premises said sign was still there, and that he made a con- 
tract with said Jones, McDuffee & Stratton, by which he agreed to 
allow their sign to remain upon the wall in consideration of $150, 
payable in advance ; that the defendant placed two signs for his 
own use upon the same part of the building, and agreed with cer- 
tain other persons that they might paint over one of these with an 
inscription of their own, in consideration of $12.50 a month, so 
long as they should leave the same upon the building; that in pur- 
suance of these agreements, the defendant received $600, and in 
pursuance of the second $75. The court ruled, as matter of law, 
that the outside of the walls in question was included in the lease, 
and that the agreements of the defendant with the persons whom 
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he allowed to place or retain signs upon the building did not amount 
to an under-letting, and ordered judgment for the defendant in both 
actions. At the request of the plaintiffs, the case was reported for 
the determination of the supreme judicial court. 

F. 0. Lowell and A. L. Lowell, for plaintiffs. 

Alfred Hemmenway and D. F. Kimball, for defendant. 

The opinion of the court was delivered by 

W. Allen, J. — We think that the outside of the front wall was 
part of the premises demised in the lease of the first floor in the 
building. If the language had been used in a conveyance in fee- 
simple, no question could have been made that the walls of the 
building were included. Undoubtedly, the owner of a building 
might, in conveying the lower and upper portions of it to different 
grantees, except the outside of the walls as he might do in convey- 
ing the whole building to one grantee. In every case it is a ques- 
tion of intention, found in the language used as applied to the 
subject-matter, and construed in connection with the whole instru- 
ment. A lease for years by indenture differs from a deed in fee- 
simple, not only in the nature of the estate created, but also in the 
fact that the instrument of demise is an agreement between the 
parties, containing mutual covenants affecting their rights in the 
premises. The words of description used should be construed in 
view of these considerations, which might require a different mean- 
ing to be given to them than would be given to similar words in a 
conveyance in fee. 

The words " first, floor in " the building are equivalent to first 
story of the building, and naturally include the walls. The ap- 
parent intention is to separate a section of the building as a distinct 
tenement. The words " first floor" define the lower and upper 
boundaries of this, but there is nothing to fix the lateral bounda- 
ries except the boundaries of the building. In this respect the 
words differ somewhat from the word "room." " Floor " means a 
section of the building between horizontal planes ; the words " in 
a building " show that the section is of the whole building, and not 
of a part of it. The word "room " includes a description of the 
perpendicular as well as of the horizontal planes which bound the 
parcel of the house described by it, and excludes the outside of 
lateral walls, at least when they constitute the walls of another 
room, as clearly as the words " first floor" exclude the flooring of 
the story above it. Under what circumstances a lease of a story 
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of a building would include a space beyond the building, over land 
belonging to it, need not be considered. In this case the building 
adjoins the sidewalk, and the " lower floor in the building" in the 
lease must be held to include the entire front wall of that part of 
the building, unless there is something to control the natural mean- 
ing of the language. 

That the outside of the front wall would be valuable to the les- 
see as part of the premises, and that the lease gives him the right 
to use it for some purposes, such as putting out signs and display- 
ing goods, is not disputed ; but it is contended that the right is a 
privilege or easement, appurtenant to the leased premises in a part 
of the building not parcel of them. The defendant contends, on 
the other hand, that the outside of the front wall is parcel of the 
leased premises. It often occurs in leases of part of a building that 
rights in other parts, or in land not parcel of the premises, as in 
entries, passage-ways and yards, pass as appurtenant to them. The 
question in such cases generally is not what is parcel of the demised 
premises, but what is incident to them. In general, a deed or 
lease of a house or store will include the land under it. In Stock- 
well v. Hunter, 11 Mete. 448, and Shawmut Nat. Bank v. Bos- 
ton, 118 Mass. 125, it was held that the land under a building 
would not pass as parcel of the premises in a lease of the basement 
of a building the upper stories of which were let to other tenants. 

Mr. Justice Dewey says, in 11 Mete. 456 : " The proper con- 
struction of such a lease as the present, as it seems to us, is that 
the lessee's right of occupation of the land is an interest, for the 
time being, defeasible by the destruction of the building by fire." 

Mr. Justice Morton says, in 118 Mass. 129 : " The real question 
is whether the intention of the parties, to be collected from the 
whole lease, was to grant to the lessees any estate in the land itself. 
As we have seen, the lease does not, in terms, grant any estate in 
the land. * * * In cases where different rooms in the same build- 
ing are leased to separate tenants, the situation of the property, 
and the nature of the tenures, exclude the idea that each tenant 
takes an estate for years in the land. Such estates, existing at the 
same time in different tenants, are inconsistent and impossible. * * 
The bank and Lawrence cannot both take an estate for years in the 
same land." 

In the case at bar the words of description naturally include the 
premises in question — the outer wall. It is plain that the lease 
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grants an interest in them, not merely like the incidental right of 
support or shelter which it grants in the land and other parts of 
the house, but the right to use and enjoy, as leased premises, for 
the purposes of business. That right is exclusive. The landlord 
has no right to use or to let it for such purposes. From the mere 
demise, without regard to special provisions of the lease, there is 
no reason that the landlord should be regarded as having rights in 
the outside different from what he has in the inside of the wall. 
As owner of the upper tenement, he has a right in the whole wall 
for support, but that right would not operate to except the walls, 
by implication, from a deed in fee of the lower tenement, or from 
a grant of it for years. The occasions that the reversioner would 
have to enter upon the wall of the demised tenement must be few 
and extraordinary, and it could not be inferred, from the fact that 
the right was not expressly reserved in the lease, that the wall was 
excepted from it. We can see nothing, therefore, in the nature of 
the estate granted, that should prevent the outer wall from being 
included as parcel of the demised premises. On the contrary, the 
fact that it is of value to the tenant for the use for which the 
premises may be occupied, and of no value for use to the landlord, 
would indicate that it was part of the premises if the description 
was doubtful. If it did not pass by the lease in this case, it would 
seem that the right which the plaintiff claims could be maintained. 
The only right of the tenant would be to make such use of it as 
would be incident to his grant of the adjoining premises, and the 
right of the landlord would be to enter upon it, and make any use 
of it not inconsistent with the incidental rights to use it of the ten- 
ant. He might not have a right to take down the tenant's sign, 
but he would have the possession of the wall, and the right to enter 
upon it, and to use any of it not actually used by the tenant for 
any purpose not inconsistent with the use by the tenant of the 
leased premises. It is not reasonable to suppose that this was the 
intention of either party. The actual possession and use of 
the wall by the tenant which the parties obviously intended is sub- 
stantially that of leased premises, and it would be very difficult to 
define or fix the respective rights of the parties in it, except on 
the assumption that it is a part of the demised premises. 

There is nothing in the particular provisions of the lease that 
bears with much force upon the question. The covenant of the 
lessee to repair is what would be expected, whether the outside of 



720 LOWELL v. STRAHAN. 

the wall were included or not, unless the suggestion is entitled to 
some weight that if the outer surface of the wall was not included 
the lessor would probably have insisted upon a special covenant by 
the lessee to keep it in repair. Perhaps the covenant by the lessee 
to save the lessor harmless from all damages arising from neglect 
in not removing snow and ice from the roof of the building, or 
"from the sidewalk bordering on the premises so leased," may 
afford a slight inference that the wall, including the outer surface 
of it, was part of the premises. The covenants by the lessee not 
to underlet, and not to make any unlawful, improper, or offensive 
use of the premises, nor any alterations or additions, and that the 
lessor may enter upon the premises to examine the condition thereof, 
while proper to protect the interest of the reversioner in the surface 
of the wall, do not appear to have particular reference to that. 

We can find nothing in the lease which militates against the idea 
that the whole outer wall is included in the premises, and the 
description of the premises as applied to the subject-matter and the 
right in the outer surface of the wall, which it is reasonable to sup- 
pose the parties intended that the lessee should have, and the entire 
reasonableness that the whole of the front wall of that part of the 
building should be included in the lease of a floor or story of it, in 
connection with the particular provisions of the lease, lead us to the 
conclusion that the outer surface of the wall was part of the demised 
premises. We find no authority against this. 

Peveyv. Skinner, 116 Mass 129, decided that, where different 
rooms in a building were let to different tenants, a license by the 
owner of the building to the tenant of a lower room, to place his 
sign on the outer wall of the building, extending fifteen inches 
higher than the floor of the room above, was not revoked by a lease 
of the room above, which contained the provision that " the lessee 
may have the right to place signs upon the outer wall of said rooms." 
The general right of the lessee of a single room in the outer wall 
was not considered. The court say : " His right to use the outer 
surface of the wall was defined, and thereby limited by the terms 
of the lease." The decision can have very little bearing upon the 
lease of a " floor" which does not define and limit the right to use 
the outer wall. 

Riddle v. Littlefield, 53 N. H. 503, and Baldwin v. Morgan, 43 
Hun 355, are directly in favor of the conclusion we have reached. 
Loring v. Bacon, 4 Mass. 575, and Cheeseborough v. Green, 10 
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Conn. 319, are cases where the respective rights of owners of lower 
and upper tenements in the same building are considered, but have 
no particular bearing upon the case at bar. 

It is claimed that the agreement of the defendant to allow the 
sign of a stranger, in consideration of an annual payment by him, 
to remain upon the outside wall demised, was a breach of the cove- 
nant in the lease not to underlet any part of the premises. But 
this was a license, and not a lease. It was permission to do a par- 
ticular act, to affix a sign to the wall, and gave no authority to do 
any other act upon the premises. The fact that the permission was 
paid for, and that the act permitted was a continuing one, are ordi- 
nary elements of a license. Every license to do an act upon land 
involves the exclusive occupation of the land by the licensee, so far 
as is necessary to do the act, and no further. A lease gives the 
right of possession of the land, and the exclusive occupation of it 
for all purposes not prohibited by its terms. It is clear in this 
case that the intention was that the licensee should have no other 
right in the premises than to affix his sign to them, and that every 
other right should remain in the defendant. An agreement of this 
nature cannot be construed as a lease. It must create either a 
license or an easement. 

In Pevey v. Skinner, ubi supra, it was said that permitting a 
sign to be kept upon the wall for a long time would imply a license, 
but it was not intimated that it would imply a lease of the outer 
surface. We have not been referred to any case in which the question 
here presented, or any closely resembling it, has arisen. Numerous 
cases have arisen in England where the question was whether per- 
sons occupying land under particular agreements were liable to be 
rated as occupiers. See Cory v. Bristow, 2 App. Cas. 262 j 
Electric Tel. Co. v. Overseers of Salford, 11 Exch. 181 ; Lanca- 
shire Tel. Co. v. Overseers of Manchester, 14 Q. B. Div. 267 ; 
WatJcins v. Overseers of Milton-next- Gravesend, L. R., 3 Q. B. 
350 ; Forrest v. Overseers of Greenwich, 8 El. & Bl. 890. 

In Selby v. Greaves, L. R., 3 C. P. 594, the letting of a defined 
portion of a room in a factory, with steam-power for working lace 
machines, was held to be a demise ; and in Hancock v. Austin, 14 
C. B. (N. S.) 634, permission to place lace machines in a room in 
a factory, and to work them with steam-power furnished by the 
owner of the factory, was held to be a license, and to create no 
demise. The case last cited approaches nearest to the case at bar 
Vol. XXXV.— 91 
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of any that we have seen, and in that the reasons for regarding the 
transaction as a lease, are obviously stronger than in this case. 
That was permission to occupy with fixed machines, a portion of 
the floor, and space above it ; this is permission to insert fastenings 
in the outer wall, from which to suspend a sign in proximity to, 
but outside of the building. 

Judgment for the defendant in both cases. 



The owner of the fee simple is entitled 
to the fullest and most complete use and 
enjoyment of every square inch and 
particle of his possessions ; and certainly 
in these is included the right to use the 
outside surface of the walls of his build- 
ings for the purpose of displaying any 
sign or advertisement he may desire, 
unless he is restricted by statutory or 
municipal regulations, or the devices or 
pictures upon the wall are of such a 
character as to be libellous, or constitute 
a nuisance. When a demise or letting 
of the premises takes place, the mutual 
rights and duties of the lessor and lessee 
may be, and, to some extent, generally 
are, defined by express agreements, but 
where there are no such agreements, the 
tenant has, for the purposes of use, oc- 
cupation and enjoyment, the same rights 
that the landlord possessed, but he is 
under two restrictions : he does not own 
the freehold ; and he is under an implied 
obligation to surrender the premises, at 
the end of his term, in substantially the 
same order and condition as they were 
when he received them. He is bound, 
therefore, to use the property for the 
purposes for which it was rented ; if he 
rents a store, he must use it as a store 
only, but he is entitled to the full and 
complete use of it as such, and if it is 
the usual custom, in the line of business 
in which the tenant is engaged, to dis- 
play on the outside wall any sign or 
advertisement, he is certainly entitled to 
so use the wall. 

The grant of property which is desig- 
nated by a description passes not only 
the thing itself, but also all the incidents 



which are reasonably necessary to its full 
enjoyment. A "mansion" includes not 
only the dwelling-house, but the out- 
houses, barns, stables, &c., although 
they are not under the same roof : Kers- 
lake v. White, 2 Stark. 446. "Lands'* 
include all that grows or is built upon 
the surface : Co. Lit. 4 a ; Isham v. 
Morgan, 9 Conn. 374 ; In re N. Y. C. 
Rd., 49 N. X. 414 ; Bennet v. Bittle, 4 
Kawle 339. A demise of rents and 
profits is a demise of the land itself: 
Parker v. Plummer, Cro. Eliz. 190. 
Where machinery is used on demised 
premises, and the lessor is to furnish the 
power, a blast on lessor's premises, con- 
nected with the machinery, will be 
treated as part of the leased premises, 
and not as under a mere license : Thropp 
v. Field, 1 1 C. E. Green 82. The grant 
of a " store" has been held to include 
the land under the building and to the 
middle of a private way in the rear, the 
fee of which was in the lessor (Hooper 
v. Farnsworth, 128 Mass. 487), and 
also the complete control and use of the 
roof: Martyr v. Lawrence, 2 DeG., J. & 
S. 261. In this case a "shop" was 
demised to H. C. by this description 
"all that shop now used as a mart, 
situate, &c., together with all rights, 
privileges, easements, commodities and 
appurtenances whatsoever to said shop, 
hereditaments and premises, or any part 
thereof belonging or usually held and 
enjoyed therewith ;" the landlord reserv- 
ing the right to use and occupy the roof 
of said shop. The same landlord, who 
owned the adjoining house, demised it to 
a tenant, with the right of walking and 
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Bitting upon the roof of the shop. H. 
C.'s lease having terminated, the shop 
was let to the plaintiff by the description 
of, " all that shop, situate, &c., as the 
same was late in the occupancy of H. C." 
The adjoining house was let to defend- 
ant, with the right of occupying the roof 
of the shop, and of erecting thereon a 
photographic studio. The plaintiff filed 
a bill to restrain the erection of the 
studio. The court held that the words, 
" as the same was late in the occupancy 
of H. C," were to be considered as 
inserted only for the purpose of identify- 
ing the property, and not of limiting the 
operation of the lease under which the 
plaintiff had the right of occupying and 
using the roof, and therefore the erection 
of the studio by the defendant was an 
unlawful act, and the injunction was 
granted. If the roof and the ground 
under the building passes by a lease 
which does not expressly mention either, 
why should not the tenant have the same 
control and use of the walls, including 
the outside surface ? The unrestricted 
control of the latter is certainly as im- 
portant to him as of the former, and, for 
certain practical purposes, may be even 
more so. If the right to the outside sur- 
face does not pass to the tenant, it must 
remain in the landlord ; and if it remains 
in the lessor, he would be enabled to 
grant, by lease or license, the use of the 
surface to another person — a rival in trade 
of the tenant — and so seriously injure, 
and perhaps destroy, his tenant's busi- 
ness. 

Would such use of the wall be waste 
on the part of the tenant 1 Every ten- 
ant, where there is no express contract, 
is under an implied obligation not to 
commit waste : U. S. v. Bostwick, 94 
TJ. S. 53; Miller v. Shields, 55 Ind. 
7 1. Waste is defined to be any destruc- 
tion or injury of the premises to the dis- 
herison of him in remainder or reversion. 
The test in determining what is waste is 
not injury to the premises but the disher- 
ison of the reversioner or remainder- 



man : Livingston v. Reynolds, 26 Wend. 
115 ; Kidd v. Dennison, 6 Barb. 9. The 
injury must be permanent ; as cutting, 
or peeling the bark of trees, when not 
necessary for cultivation : People v. Al- 
bert]/, 11 Wend. 162 ; Jackson v. Brown- 
son, 7 Johns. 227. It must be destruc- 
tive of the demised premises ; as opening 
new mines where the demise makes no 
mention of mines ; digging and removing 
soil : Coates v. Cheever, 1 Cow. 460 ; 
using soil for bricks ; changing its face, 
by turning arable land into pasture ; va- 
rying in any manner the quality of the 
soil or the nature of its products : Wath- 
erell v. Bowells, 1 Camp. 227; Sarle. v. 
Sarle, 3 Sandf. Ch. 601 ; Shipley v. 
Bitter, 7 Md. 408 ; Clement v. Wheeler, 
25 N. H. 361. Altering one kind of 
building into another, even though the 
value is increased, as a dwelling-house 
into a store : Douglass v. Wiggins, 1 
Johns. Ch. 435. But the use of premises 
for the purpose for which they were 
rented, in a reasonable and proper man- 
ner, even though an injury is caused, is 
not a waste ; as where the floor of a 
grain-warehouse gave way by reason of 
the storing of grain therein : Saner v. 
Bilton, 7 Ch. D. 815 : Manch. Bonded 
Warehouse Co. v. Carr, 5 C. P. D. 507. 
What constitutes waste, however, va- 
ries with the changing condition of soci- 
ety and the customs of trade, and it has 
been held that a tenant was not guilty of 
waste who erected a new building on the 
demised premises or made alterations, 
when such building or alterations did 
not destroy or materially injure the build- 
ings already existing : Winship v. Pitts, 
3 Paige 259. And also, that a tenant 
authorized to make alterations could 
make such alterations as his business re- 
quired, provided no injury was done : 
Agate v. Lowenbeim, 57 N. Y. 604. The 
right to exhibit signs and to inform the 
public of the name of the proprietor and 
the nature of his business, is certainly 
reasonably necessary to the full enjoy- 
ment of a place leased for business pur- 
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poses. Some locations are especially 
desirable, because of their advantages 
for advertising. There is no case, it is 
believed, which decides that the reason- 
able and proper use of the wall for signs 
is waste. Ordinarily, they are so easily 
removed and their traces are so slight, 
that the injury to the building is scarcely 
appreciable. Of course, if the tenant has 
abused his right by fastening unusual 
signs, so heavy and of such a nature that 
the wall is permanently weakened or 
injured, or by destroying the surface by 
cutting into it, or by painting all over 
the walls of a very large building so that 
the owner has the perpetual burden and 
expense of keeping it painted, when it 
would otherwise be unnecessary, he 
would probably be guilty of committing 
waste. 

If, however, the tenant has rented the 
interior only of a room or store, which is 
bounded by the outside wall of a build- 
ing, has he any right to the use of the 
surface of said wall for signs f Ease- 
ments may be conveyed by implied as 
well as express grant. When one grants 
or leases land entirely surrounded by his 
own property, a way of necessity is held to 
be granted by implication, because such 
must have been the intention of the 
parties. Certain easements also spring 
into existence when there occurs what is 
called a division of the heritage — as where 
one rents a part of a larger lot, or one 
house in a row — although before the di- 
vision they did not exist, as one cannot 
have an easement in his own land. 
Where one grants a part of a larger lot, 
or one house in a row, or a flat in a house, 
easements of lateral or horizontal sup- 
port in the remaining and immediately 
adjacent property of the grantor paBB to 
the grantee by implication. Such im- 
plied easements must be continuous and 
apparent, and at least reasonably, and in 
some cases absolutely, necessary. The 
courts differ in their application of the 
rule. Some hold that an easement by 
reservation must be absolutely necessary, 



while one by implied grant must be only 
reasonably so. They also differ as to 
what easements are continuous and appa- 
rent. Ways have been held to pass by 
implied grant, although not necessary, 
but only convenient. And an easement 
of drainage has been held to be apparent 
though not visible. Of course, the pur- 
chaser must have known that drainage 
was necessary, and therefore he was put 
upon inquiry. 

The law is thus stated by Washburn, 
in his work on Easements and Servi- 
tudes : 

' ' Where one sells a part of a larger 
estate, privileges in favor of the part 
sold are held to pass as incidents to the 
same, and corresponding burdens are 
imposed upon the unsold portion, from 
the nature of the estate, the arrange- 
ments of its parts, and the degree af ne- 
cessity there is of giving such a construc- 
tion to the conveyance in order to give 
it a reasonable effect." There is no case 
which decides that the tenant of the in- 
terior of a store has an easement in the 
outside surface of the wall, which would 
authorize its use for signs, yet the rea- 
soning of the decisions would seem to 
suggest that there might be such an ease- 
ment under some circumstances. 

The right of the lessor or lessee to the 
use of the outside wall came before the 
courts in two or three cases only, prior 
to Lowell et al. v. Strahan, supra. The 
only other case in Massachusetts seems to 
be Pevey v. Skinner, 116 Mass. 129, de- 
cided in 1874. The defendant was the 
lessee of a " store with the cellar and pri- 
vileges thereto belonging," and for some 
years had upon the surface of the outside 
wall a sign which extended some dis- 
tance above the floor-line of the second 
story. 

The plaintiffs, during the occupancy 
of defendant, and while his sign was in 
this condition, leased a front room on the 
second floor of the same building, and his 
lease contained the provision, that "the 
lessee may have the right to place signs 



LOWELL v. STRAHAN. 



725 



upon the outside of the wall of his room. ' ' 
The action was against the tenant of the 
store for maintaining a sign upon the 
wall of the room leased to plaintiff. It 
was held that the plaintiff's right under 
his lease was a privilege and not an ex- 
clusive right ; that he had leased the 
room subject to the condition the premises 
were in when the lease was made ; and 
the law would infer, from the length of 
time defendant had maintained his sign 
in the same position, that he had a li- 
cense from the landlord so to do. 

In 1873, the case of Riddle v. Lit- 
tlefield, 53 N. H. 503, came before the 
Supreme Court of New Hampshire. The 
plaintiff was the owner of a building, on 
the first floor of which was a store. The 
defendant was the lessee of the store, 
which was described in the lease as "a 
certain store known as 191 Elm street, 
with the privileges and appurtenances 
thereto belonging." No mention was 
made in the lease of signs. The plain- 
tiff had, during the occupancy of the 
tenant who preceded thedefendant,rented 
the outside surface of the outer wall 
of the store to third persons for posting 
handbills, &c., and the then tenant had 
made no objection. No especial mention 
was made in defendant's lease of this 
portion of the wall, but it gave him the 
right to take down part of this wall and 
put in a window. He, however, had 
never done so, but claimed the right 
to the use of the entire wall, and rented 
the outer surface of it to third persons 
to post handbills, &c, from whom he 
collected money for such use. The ac- 
tion was by the landlord for money 
received for his use, upon the ground 
that the right to the use of the outside 
surface remained in him. 

The court held that the plaintiff could 
not maintain his action, as the defendant 
had, under his lease, the right to the use 
and occupation of the entire wall of that 
part of the premises which included the 
store ; that he took it as a part of the 
demised premises, and not as a thing 



technically appurtenant thereto ; that the 
outside of the leased premises was con- 
veyed by the lease as much as the in- 
side. In Baldwin v. Morgan, 50 S. C. 
K. (N. Y.) [43 Hun] 355, the plain- 
tiff, who was the lessee of a comer store 
and cellar, had painted upon the outside 
wall of the store certain signs, pictures, 
&c., as advertisements. The lease con- 
tained no stipulation as to signs, and 
they did not extend beyond the walls of 
the store portion of the building. The 
landlord threatened to erase these signs, 
for the reason that they depreciated the 
renting value of his building, and the 
tenant applied for an injunction to re- 
strain him. This was granted ; the court 
holding that, as the pictures were not 
offensive, and were germane to the plain- 
tiffs business, he had the right, under 
his lease, to the use of the wall for their 
display, and the defendant must submit 
to the inconvenience if there was any. 
The two cases of Hele et al. v. Stewart 
Sf Albrecht §• Co.; and Jones et al. v. 
Same, 19 W. N. C. (Pa.) 129, came be- 
fore the Court of Common Pleas No. 1 
of Philadelphia County in 1879. Stew- 
art was the owner of the building ; Al- 
brecht & Co. the lessees of the store on 
the first floor ; and the plaintiffs the les- 
sees of front rooms used for business 
purposes, the third and fourth stories re- 
spectively. The leases were in the usual 
form, and were silent as to signs. Al- 
brecht & Co. and their predecessors in 
business had occupied the store from 
1867. The old firm had signs on the 
front of the building, which were taken 
down in November 1877 and not put up 
again. In September 1877, and Febru- 
ary 1879, the plaintiffs took possession 
of their respective rooms, and there were 
then no signs in front of their rooms. In 
the latter part of 1879, Albrecht & Co. 
obtained permission from the defendant, 
Stewart, to put up signs under the win- 
dows of the second, third and fourth sto- 
ries. Plaintiffs objected to this, and in 
October 1879 placed certain signs in 
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the front wall of their respective rooms. 
In November 1879, Stewart entered 
plaintiff's rooms, without their knowledge 
or consent, and caused the signs of 
Albrecht & Co. to be put in position on 
the front wall under plaintiff's windows. 
Bills were filed to compel the removal 
of these signs. After testimony had 
been taken, the matter was referred to a 
master, whose report was filed in 1886. 
The master stated that he found no 
authorities on the subject — and, there- 
fore, it is fair to presume that the learned 
counsel found none — although Riddle v. 
Littlejield had been decided in 1873. 
He further stated the question that " does 
the leasing of certain premises for busi- 
ness purposes, by a lease drawn in the 
ordinary form, entitle the lessee to use 
the front walls of such premises for the 
purpose of placing out the proper signs 
as advertisements of his business," and 
reported that in his opinion it should be 
considered in the affirmative, " for the 
reason that leasing the premises for a 
business purpose contemplates their use 
in such lawful manner as shall best fur- 
ther the interests of the lessee, and, in 
this age of energy and enterprise, ad- 
vertising by signs has become so much a 
matter of course, that in a great city, and 



upon a building such as the one leased in 
part to plaintiffs, such use of the front 
wall would be expected, and, therefore, 
may be held to have been in contempla- 
tion by the parties to the lease." He 
decided in favor of plaintiffs, and re- 
commended a decree as prayed for. 
Exceptions were filed to the master's re- 
port, both as to his law and to his failure 
to find certain facts as defendants 
desired. These exceptions were sus- 
tained by the court, and the plaintiff's 
bills dismissed with costs. As no writ- 
ten opinion was delivered or filed by the 
court it is impossible to tell upon what 
ground they dismissed the bills, but their 
decree would indicate that they con- 
sidered the master's law entirely incor- 
rect. It is, perhaps, a little unfortunate 
that, in a case where a question of so 
much importance to the thousands of 
tenants in a large place like Philadelphia, 
which came before the court for the first 
time apparently, there is no opinion, on 
record or reported, which might indicate 
what the court supposed the law to be. 
It would seem, however, that, in these 
cases, the guess of the master was right, 
and the guess of the court was wrong. 
Wm. H. Bubnjett. 
Phila. 
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The duty to furnish safe machinery, which the law imposes upon an employer, 
does not require that the machinery used shall be the best and latest improved of its 
kind, but only that it shall be reasonably safe and suitable for the purpose. 

Where an employee has knowledge of the position, character and danger of the 
machinery with which he has to do, he assumes the risks incident to the employ- 
ment. 

In employing a person of immature years and judgment to work upon dangerous 
machinery, it is the duty of the master to see that such person fully understands its 
dangerous character, and appreciates such dangers, and the consequences of a want 
of care ; and if the employee is too young to realize, after full instruction, the dan- 
ger of the work, and the necessity of exercising care, the employer puts or keeps 
him at such work at his own risk. 



